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(ii) The agency must determine the
employee’s exemption status for that
workweek by applying §551.211.

(d) Resumption of foreign exemption.
When an employee returns to any ex-
empt area from performing any hours
of work in any nonexempt area, the
employee is not subject to the foreign
exemption until the employee meets
one of the criteria in paragraph (b) of
this section.

§551.213 Exemption of employees re-
ceiving availability pay.

The following employees are exempt
from the hours of work and overtime
pay provisions of the Act:

(a) A criminal investigator receiving
availability pay under §550.181(a) of
this chapter, as provided in 29 U.S.C.
213(a)(16));

(b) A pilot employed by U.S. Customs
and Border Protection or its successor
who is a law enforcement officer as de-
fined in section 5541(3) of title 5, United
States Code, and who receives avail-
ability pay under section 5545a(i) of
title 5, United States Code.

§551.214 Statutory exclusion.

A customs officer who receives over-
time pay under subsection (a) or pre-
mium pay under subsection (b) of 19
U.S.C. 267 and under 19 CFR 24.16 for
time worked may not receive pay or
other compensation for that work
under any other provision of law.

§551.215 Fire protection activities and
7(k) coverage for FLSA pay and ex-
emption determinations.

(a) The Office of Personnel Manage-
ment may determine that the provi-
sions of section 7(k) of the Act apply to
certain categories of fire protection
employees based on appropriate fac-
tors, such as the type of premium pay-
ments they receive (see §551.501(a)(1)
and (5) and §551.541).

(b) Fire protection activities. Fire pro-
tection activities involve the perform-
ance of functions directly concerned
with the response to and the control
and extinguishment of fires; or per-
formance of inspection of facilities and
equipment for the primary purpose of
reducing or eliminating fire hazards by
trained firefighters eligible for reas-
signment to fire control and suppres-
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sion or prevention duties; or provision
of the primary (i.e., the first called)
rescue and ambulance service in con-
nection with fire protection functions.

(c) Engaged in fire protection activities.
(1) An employee (including a fire-
fighter, paramedic, emergency medical
technician, rescue worker, ambulance
personnel, or hazardous materials
worker) is considered engaged in fire
protection activities for the purpose of
determining possible application of
section 7(k) of the Act as provided for
in §551.501(a)(1) and (b) and §551.541 if
the employee:

(i) Is trained in fire suppression, has
authority and responsibility to engage
in fire suppression, and is employed by
an organization with fire suppression
as a primary mission; and

(ii) Is engaged in the prevention, con-
trol, and extinguishment of fires or re-
sponse to emergency situations where
life, property, or the environment is at
risk.

(2) Subject to the requirements of
paragraph (c)(1) of this section, the fol-
lowing types of employees are engaged
in fire protection activities for the pur-
pose of determining possible applica-
tion of section 7(k) of the Act:

(i) Employees in positions properly
classified in the Fire Protection and
Prevention series, including any quali-
fied firefighter who is assigned to per-
form support functions (e.g., commu-
nications or dispatching functions,
equipment maintenance or repair) or
who is transferred to an administrative
or supervisory position within the fire
protection activity, except when such
administrative or supervisory work ex-
empts the employee under executive,
administrative, and professional con-
siderations;

(ii) Employees in positions properly
classified in other series, such as For-
estry Technician, for whom fire protec-
tion functions constitute substantially
full-time assignments throughout the
year, or for the duration of a specified
fire season within the year;

(iii) Temporary employees hired sole-
ly to perform fire suppression work on
an as-needed basis;

(iv) Members of rescue and ambu-
lance crews with fire suppression train-
ing, authority, and responsibility, who
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